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STATJTES INVOLVED 


I 


Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e-5(e) (£) 


(e) A charge under this section shall be filed within one 
hundred and eighty days after the alleged unlawful 
employment practice occurred and notice of the charge 
(including the date, place and circumstances of the 
alleged unlawful employment practice) shall be served 
upon the person against whom such charge is made with- 
in ten days thereafter, except that in a case of an 
unlawful employment practice with respect to which the 
person aggrieved has initially instituted proceedings i 
with a State or local agency with authority to grant or | 
seek relief from such practice or to institute criminal 
proceedings with respect thereto upon receiving notice 
thereof, such charge shall be filed by or on behalf of 
the person aggrieved within three hundred days after 
the alleged unlawful employment practice occurred, or 
within thirty days after receiving notice that the 
State or local agency has terminated the proceedings 
under the State or local law, whichever is earlier, and : 
a copy of such charge shall be filed by the Commission 
with the State or local agency. 


Civil action by Commission, Attorney General, or person 


aggrieved. (1) If within thirty days after a charge is 
filed with the Commission or within thirty days after 
expiration of any period of reference under subsection 
(c) or (d), the Commission has been unable to secure 
from the respondent a conciliation agreement acceptable . 
to the Commission, the Commission may bring a civil 
action against any respondent not a government, govern— 
mental agency, OF political subdivision named in the 
charge. In the case of a respondent which is a govern 
ment, governmental agency, OF political subdivision, i= 
the Commission has been unable to secure from the respon=- 
dent a conciliation agreement acceptable to the commis=- 
sion, the Commission shall take no further action and 
shall refer the case to the Attorney General who may 
bring 2 civil action against such respondent in the 
appropriate United States district court. The person 

or persons aggrieved shall have the right to intervene 
in a civil action brought by the Commission or the 
Attorney General in a case involving a government, gover= 
nmental agency, or political subdivision. If a charge. 
filed with the Commission pursuant to subsection (b) is | 
dismissed by the Commission, or if within one hundred 
and eighty days from the filing of such charge or the 
expiration of any period of reference under subsection 
(ce) OF (a), whichever is later, the Commission has not 
filed a civil action under this section or the Attorney 
General has not filed a civil action in a case involving 


a government, governmental agency,or political subdivi- 
sion, or the Commission has not entered into a concilia— 
tion agreement to which the person aggrieved is a party. 
the Commission, or the Attorney General in a case in- 
volving a government, governmental agency, or political 
subdivision, shall so notify the person aggrieved and 
within ninety days after the giving of such notice a 
civil action may be brought against the respondent 

named in the charge (A) by the person claiming to be 
aggrieved or (B) if such charge was filed by a member 

of the Commission, by any person whom the charge alleg- 
es was aggrieved by the alleged unlawful employment 
practice. Upon application by the complainant and in 
such circumstances as the court may deem just, the 
court may appoint an attorney for such complainant and | 
may authorize the commencement of the action without 
the payment of fees, costs, or security. Upon timely 
application, the court may, in its discretion, permit 
the Commission, or the Attorney General in a case in- 
volving a government, governmental agency, or political 
subdivision, to intervene in such civil action upon 
certification that the case is of general public im- 
portance. Upon request, the court may, in its discre- 
tion, stay further proceedings for not more than sixty 
days pending the termination of State or local proceed- 
ings described in subsections (c) or (d) of this section 
or further efforts of the Commission to obtain voluntary 
compliance. 


§1981 


All persons within the jurisdiction of the United States 
shall have the same right in every State and Territory 
to make and enforce contracts, to sue, be parties, give 
evidence, and to the full andequai benefit of all laws 
and proceedings for the security of persons and property 
as is enjoyed by white citizens, and shall be subject 

to like punishment, pains, penalties, taxes, licenses, 
and exactions of every kind, and to no other. 


61983 


Every person who, under color of any statute, ordinance, 
regulation, custom or usage, of any State or Territory, 
subjects, or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, 

suit in equity, or other proper proceeding for redress. 


United States Constitution, First Amendment 


Congress shall make no law respecting... - abridging 
the freedom of speech, or of the press; OF the right 
of the people peaceably to assemble, and to petition 
the Government for a redress of grievances. 


United States Constitution, Ninth Amendment 


The enumeration of the Constitution, of certain rights, 
shall not be construed to deny of disparage other re- 
tained by the people. 


United States Constitution, Fourteenth Amendment 


Section 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wnerein they reside. No State shall make or enforce 

any law which s»all abridge the privileges or immunities, 
of citizens of w.1e United States; nor shall any State 
deprive any person of life, liberty, or property, with- 
out due process of iaw; nor deny to any person within 
its jurisdiction the equal protection of the laws. 


STATEMENT OF ISSUES PRESENTED 


Are the complaints barred by the Statute of Limitations and 
otherwise untimely under applicable law? 

Does the complaint fail to state a cause c£ action? 

po the plaintiffs in this case lack standing under federal 
law? 


Is this suit defective by its inclusion of improper parties 


and plaintiffs' failure to name indispensable party defendants? 


Does failure to dismiss this defective complaint and cause of 
action injury the named defendants irreparably with no means 


of relief? 


STATEMENT OF FACTS 


This is an appeal from an Order and determination by the 

Hon. Harold P. Burke entered April 21, 1976, (312-313)* which 

Order and decision dismissed Plaintiff's complaint and causes of 
action based on Title VII of the Civil Rights Act of 1964 as 
amended Marcn 24, 1972 (42 U.S.C. § 2000 et seg.), 42 U.S.C. § 
1981 and 1983 and u.S. Constitution, lst, 9th, 14th Amendment 
(50-53). 

This lawsuit was commenced on November 24, 1975 (82) alleg- 

, edly based upon acts of discrimination in employment, seeking in- 
junctive relief, declaratory judgment and monetary damages in the | 
amount of $40,000,000.00. Notice of Right to Sue for the U.S. 
Department of Justice were issued to some of the original plain- 
tiffs on October 14, 1975, against the Defendant-Appellee Monroe 
county Department of Social Services alone. (59-126). 

On September 28, 1973, Plaintiffs-Appellants Fitzhugh, Gill 
and Zieglar filed charges of employment discrimination with the 
PUN oan : 2 

N.Y.S. Division of Human Rights which charges are still pending. 

*Note: Numbers in parenthesis refer to page numbers of the joint 
appendix already before this court. 
lye Notices of Right to Sue are part of the record for Plaintiffs 

Luz Martinez, Marie Ware, Alberta Ferguson, Sadie Johnson and 
presumably the Notice of Rosie Lee Robinson (119) is meant for 
Rosie Lee Sailes. 

*puring the course of said proceeding and prior to the dismissal , 
of this action pursuant to the Supreme Court Order of the Hon. i 
wilmer J. Patlow (see Exhibit A annexed) dated December 11, 1975,; 
the personal files of all of the above named Plaintiffs have been 
made available to the Plaintiffs for Xerox copying, as well as the 
person’ 1 files of the first 55 other individuals listed in the 


Federal Notice to Procedure (161-163) and other material requested 
in this federal vroceeding. 


a 


Also in September of 1973 the Plaintiffs, Gill, Zieglar, Fitzhugh, 
Harris, Campbell, Hicks, Page, Gaffney, Floyd, Fairwell, Matthews, | 
Sailes, Zealy, Rutherford, Weathers, Holmes, Morrison, Blackwell, , 
Dobson, Cournoyer, Robinson, Travis, Latham, Charles, Diggs, Sials, 
McDonald, Banks. Fuentes, Allen, Martinez, Hill and Williams filed 
charges with the Equal Employment pportunity Commission for al- 
leged acts of discrimination in employment during the period from | 
1958 until December, 1971. These general allegations follow and | 


essentially embodied in the complaints already before this court 


(3-57). The Plaintiffs consist of 36 named individuals both mino- 


rity and non-minority persons and among these individuals are dif-' 
1 


ferences as to those who meet various New York State Civil Service, 


test and qualifications and those who do not and further there are: 
distinctions as to those Plaintiffs who have passed certain quali-: 
fications and tests and those who refused to even attempt to meet 
any such requirements. There are several further distinctions 
among the Plaintiff-Appellants as more fully set forth in the 

body of their brief and in the pleadings already before this 
court. 

The Equal Employment Opportunity Commission did issue a de- 

termination (2380-284) dated june 27, 1974. The commission after 
an exhaustive nine month investigation,> found no probable cause 


for the charge of discrimination in hiring but based primarily on 


3~he entire EEOC file complete with investigator's reports, sta- 

tistical information, interview summaries, as weli as copies of 

the Defendant-Appellees records have been made available to both 
Plaintiff-Appellants and Defendant-Appellees since July 1, 1974 

(see Exhibit B annexed.) 


tes 


statistical inferences alone, did make a finding of probable cause 
as to possible discrimination in promotional practices. 

Throughout the ¢ ‘re EEOC proceeding only Defendant-Appellee 
Monroe County Department of Social Services and Defendant-Appellee 
Monroe County Civil Service Commission have been named as Respon- 
dents (281). After the filing of this determination with both 
' plaintiffs and Defendants there then followed a series of meetings: 
and conferences through the parties respective representatives and! 
Erma S. Clark, the duly appointed Federai conciliator for the 
Equal Employment Opportunity Commission. Ms. Clark did mediate 
‘and arrange said conferences and through her efforts and the ef- 
forts of the Equal Employment Opportunity Commission, a comprehen-: 
sive conciliation agreement was drawn up and submitted to all 
parties concerned. The pefendant-Appellees have already unilate- 
rally complied with said conciliation agreement in many ways. 

On or about July 15, 1975, the Defendants were notified by 
letter (see Exhibit © annexed) that the agreement was unilaterally! 
and without stated reason rejected by Plaintiffs through their 
attorney, Emmelyn Logan-Baldwin. After service of the aforesaid 
complaints upon the Defendant-Appelilees, they through their res- 
pective counsels, did on or about December 17, 1975, serve Answers, 
Affirmative Defenses, Counter-Claims and Motions to Dismiss upon 


the court and Plaintiff's counsel. A reply to the counter-claim 


was the sole response of the plaintiffs and this was received by 


i] 


4such suggestions as wider posting of promotional notices have 
been corrected as of early 1973 (283), appointment of affirmative 
action officer and such affirmative action programs were in opera=- 
tion long before this suit was commenced. 


sie 


the Defendants-Appellees on or about. December 18, 1975. On or 
about January 5, 1976, the Defendants-Appellees through their 
counsel received a ruling in a letter form (303) dated December 
30, 1975, and signed by the Hon. Harold P. Burke, District Cours 
Judge, that as to the Motions to Dismiss, the Defendants-Appellees 
pleadings were defective as to form. Pursuant to said ruling, 
Defendants-Appellees redrafted and resubmitted their Motions to 
Dismiss on or about January 14 and 16, 1976 respectively, the 
return date being January 26, 1376. On motion of the Plaintiffs- | 
Scueiiunie attorney, the return date was adjourned to February 9, 
1976 and so it came to be heard on that date. 

Shortly after receiving the aforesaid letter ruling by Judge | 
Burke the Plaintiffs-Appellants had made various additional ain] 


covery demands (150, 183, 221, 223, 225, 227) which demands were 


objected to (229, 239) but the court at the initial court appear-_ 


ance on January 26, 1976, did orally stay said demands and re- 
sponses pending the final outcome of the Defendants-Appellees 
motions to dieeian 
All parties agree that as to the Plaintiff Michelle Cournoyer', 
she be allowed to withdraw as a party to this lawsuit. There is 
a question as to whether said Plaintiff Cournoyer authorized said 
suit (296-298) but it is agreed that she be allowed to withdraw 
in any event. it is acknowledged that as to a number of other 
> ye fendants-Appellees have objected to inclusion of the discovery | 
motions and related pleadingsin this record as not being a part 
of the order and decision of Judge Burke appealed from and since 


techincally they have not been dismissed but are still currently 
pending. 


party plaintiffs, they are not presently employed by the Monroe 
County Department of Social Services (see Plaintiffs-Appellants' 
Statement of Facts). 

A Decision and Order dated April 21, 1976, (312-313) the 
Defendants-Appellees' Motion to Dismiss were granted and the 
Defendants-Appellants actions dismissed for ( .. . failure to 
state a cause of action, plaintiffs) lack of stainding to bring 
this suit, the action is bared by the statute of limitations, 
and the New York State Department of Social Services and the New 
york State Civil Service Commission in the respective Directors 
in indispensible defendants." (313) A Notice of Appeal dated 


May 14, 1976 from the aforesaid Decision and Order was filed (318). 


on behalf of all of the above named Plaintiffs-Appellants, but 


not for the Plaintiff-Appellant Michelle Conoyer. 


atu 
POINT I 


THE JOMPLAINTS ARE BARRED BY THE STATUTE 
OF LIMITATIONS AND ARE OTHERWISE UNTIMELY 
UNDER APPLICABLE LAW 


Approaching the first basis for dismissal of the plaintiffs’ 
case, one ne2d only turn to the latest Supreme Court case on the 
matter Brown v. General Services Administration et al. (June l, 
1976) Docket No. 74-768, 44 Law week 4704 at 4706; 

"This unabiguous congressional perception seems to indicate 
that the congressional intent in 1972 was to create an ex- 
clusive pre-emptive administrative and judicial scheme for 
the redress of federal employment diserimination .. . for 
the structure of the 1970 amendment itself fully confirms 
the conclusion that congress intended it to be exclusive 
and pre-emptive." 


Clearly the Equal Employment Opportunity Act as amended in 


1972 applies to State and local government employees in the same 


} 
t 
} 
t 


manner. For as the court in Brown, supra, at 4705; 


"Although federal employment discrimination clearly violates 
both the Constitution, Bolling v. Sharpe, 346 U.S. 497 (1954) 
and Statutory Law, 5 U.S.C. §7151 before passage of the 1972 
act, the effective availability of either administrative or 
judicial relief was far from sure." 


And, indeed, a precisely drawn, detailed statute pre-empts more 
general 1emedies. Preiser v. Rodriguez, 41l U.S. 470; 507 F. 2a 
1300 aff'd. The court in Brown, supra, distinguisned Jonnson v. 
Railway Express Agency, Inc.-, 421 U.S. 454, in dismissing the 
Brown complaint as untimely filed. As the court in 3rown, Supra, 
4707 again pointed out; 

"The balance completeness and structural integrity of §717 

are inconsistent with the petitioner's contention that the 

judicial remedy afforded by &717(c) was designed merely to 


supplement other punitive judicial relief. His view fails, 
in our estimation, to accord due weight to the fact that 


ity ee 


unlike these other supposed remedies, §717 does not contem=- 
plate merely judicial r¢lief. Rather, it provides for a 
careful blend of administrative and judicial enforcement 
power ... It wou'd require the suspension of disbelief 
to ascribe to congress the design to allow its careful and 
thorough remedial scheme to be circumvented by artful 
pleading." 


The court at page 4708 in Brown, supra, then went on to des- 


oribe similar results in other federal employee cases, ¢@.-g- United 


States v. Demko, 385 U.S. 149 (1966); Patterson v. United States, 
359 u.s. 495 (1959); Johansen v. United States, 343 U.S. 427 (1952). 
Thus, in the instant case, as in the Brown case above cited, plain- 
tiffs relia” upon 42 U.S.C. §1981 and 1983, as well as the First, 
Ninth and Fourteenth Amendments of the Constitution are misplaced. 
Title VII is the all inclusive dominate statute complete with ad- 
ministrative relief, so that acts complained of, prior to March 24, 
1972, are automatically barred as a matter of law. Henderson v. 
First National Bank, (1373) 3650 F. Suop. 53... 

Assuming arguendo that Title VII did not exist, and in fact 
not so clearly ruled, Plaintiffs would still be barred as this 
action would be governed by the applicable New york State Statute 
of Limitation in a federal civil rights action. Swan v- Board of 
Higher Education, 319 F. 2d 56 (1963) Where the court held that 
where there is not a specific statutory period delineated the 
applicable period of limitation is that which the State of New 
york will use if the action had been brought before their court. 
This reasoning was followec in Ortez v. LaDalle, 442 F. 2d 912 
(1971) where the court ruled that the appropriate New York Limita- 
tion was three years with reference to CPLR §214 subsection (2) 


for “an action to recover upon a liability. . . created or im- 


posed by statute . . ." Again the court in Kaiser v. Cahn, 510 F. 

where the ccurt again used the principle that where no 
specific statute cf limitations exists the federal court borrows 
the applicabie state statute and specifically applies this to 
federal civil rights actions. 

Nor can a plaintiffé state that, Title VII tolled any of these 
applicable state statutes of limitations and causes of action. 
Johnson v. Goodyear Tire and Rubber Co., (1974) 491 F. 2d 1364; 
Boshell v. Ala. Mental Health Board, (1973) 473 F. 2d 1969. Indeed 
any individual whose claims are time barred by the statute of 
| limitations should be excluded from the class in any suit under 
Title VII or any other related sections quoted and relief upon by 
| the plaintiff. Wetzel v. Liberty Mutual Insurance Co., 508 F. 2d 
239. Brady v. Bristol Myers, Inc., (1971) 332 F. Supp. 1995. 

In fact, although the cour: in Kaiser and Ortez used a three 
year New York State Statute of Limitations, if one follows the 
reasoning in Alexander v. Gardner Denver Co., 415 U.S. 36 (1974) 

which shows the congressional intent to formulate a dual federal 
and state system, designed to prohibit and abolish racial discri- 
mination and other acts and which constitutes such a parallel 
federz2l and state system, then we must examine the New York State 


law which is equivalent to Title VII and 42 U.S.C. §1961, 1983, 


etc., and that New york State equivalent law is Section 296 et. Seq. 


. of the New york State Executive Law, commonly referred to as the 
Human Rights Law. The applicable statute of limitation under that 


aw is one year. State Division of Human Rights on complaint of 


-o= 


Barbarba Noble v. University of Rochester, et al., (July 12, 1976) 
Case No. 370 (annexed hereto and made a part hereof); and the 
cases cited therein. U.S. v. Gas Power Co., (1973) 474 F. 2d 906. 

Thus, the most liberal interpretation as to any statute of 
limitation to plaintiffs’ causes of action would bar any acts prior 
to December 1, 1972, and could conceiveably bar any act prior to 
December 1, 1974. A time barred complaint must thus be dismissed. | 
DeMatteis v. Eastman Kodak Company, (1975) 5ll F. 2d 306. 

At any rate the Supreme Court in Brown, supra, and also in 
Washington v. Davis (June 7, 1975) No. 74-1490, 44 4780, clearly 
ll eiieaniaaeey the pre-emption of Title to the plaintiffs causes | 
of action e.3 icabili ees statutes and amend-. 
| ments attempted to be relied upon by i iffs. Returning to: 
' pitle VII of the Civil Rights Act as amended in 1972, 42 U.S. 
§2000 e-5(e), ". . . the charge under this section shall be filed 
within one hundred and eighty days after the alleged unlawful em- 
' ployment practice occurred and notice of the charge (including ina! 


date, place and circumstances of the alleged unlawful employment 


_ practices) shall be served upon the person against who such charge: 


," AB¥OY Ve. Shell O11 Co., (1975) 329 F. 24 403. There | 
Gill, Zieglar and Fitzhugh who 
filed charges of discrimination with the New york State Division 
of Human Rights and as to these plaintiffs the time period for 
|, filing of charges is extended to three hundred days. It is pain- | 
"gully obvious that none of the above named plaintiffs filed their 
charges with the EEOC within one hundred and eighty days, or in 


the case of plaintiffs, Zieglar, Gill and Fitzhugh, within three 


olin 


hundred days of the date of the occurrence of the acts of which 
they complain. Nor, in fact, have the plaintiffs, even to this 
date, specifically informed the respondents as to the date, time, 
acts or policies complained of against the respondents. This is 
a mystery which the defendants have still not been able to solve. 
In other words, what have the defendants done wrong. What speci- 
fically do the plaintiffs complain of. And in this regard the 
Plaintiffs have never actually answered. 

Under 42 U.S.C. §2000 e-5(f) plaintiffs have one hundred and 
eighty days, or in the case of plaintiffs Gill, Zieglar and Fitz- 
hugh, three hundred days in which to commence their lawsuit. 
| Dudley v. Textron Inc., 386 F. Supp. 602. Title VII operates pro- 
| spectively only and courts are not concerned about terms and con- 
' ditions of employment prior to its effective date. Henderson v. 


First National Bank, supra. Nor can the courts look to the period 


of time after commencement of suit for determining liability under: 


Title VII. Nance v. Union Carbide Corp., (1975) 397 F. Supp. 436.) 
It is clear that the atieeaee Eeeed with EEOC encompassed by 
their determination of June 27, 1974 (284), which was a final de- 
termination are now time barred. DeMattes v. Eastman Kodak Com- 
vy. General Services Administration, et al., | 
supra. Nor can the plaintiffs rely upon the actions Of EEOC or 
any other individual or agency by way of tolling the statutory 
requirements of timelyness imposed by Title VII since the plain- 
tiffs did not have to wait for an action by either the Justice 
Department nor did they have to wait until the conciliation pro- 
ceeding was complete before they could nave commenced a Title Vil 


cutter Lab. Inc., (1972) 338 F. Supp. 382; Wong v- 


ein 


— 


LaBon Marche, (1975) 508 F. 2d 1249; Gamble v. Binghamton, (1975) 
| 514 F. 2d 648: U.S. v. Allegheny Ludlin Industries Inc., (1975) 
517 PF. 2a 626. 

Plaintiff-Appellants rely upon Egelston v. State University 
College at Geneseo, (june 7, 1976) Opinion No. 1050; Noble v. 
University of Rochester, igune 7, 19768) Opinion No. 1115 and 


Johnson v. Railway Express Agency Inc.-, 421 U.S. 454, is clearly 


| 

i H 

| misplaced and inapplicable here. First and foremost because the 
i 


(eee States Supreme Court in Brown, supra, has clearly distin- 
|| guished between private employers’ obligations under Title VII 


| ana other similar statutes and the current Defendant-Appellees 
| who are local governments and subdivisions of the State of New 
— to whom Title VII is the exclusive pre-emptive remedy which 
did not apply until the 1972 amendment. Second, the Brown and 
| Washington v. Davis cases above cited, clearly point out the 
| stringent and narrow construction which the courts must take in 
| regards to timelyness and statute of limitations would apply to 
' governmental subdivisions. Third, in direct constrast to the 
E elston and Noble cases above cited, the current Plaintiff- 
| appellants have had the use of extensive disclosure material, 
"responsive pleadings and EEOC filing reports and determination 
‘material all before the dismissal of this cause of action (see 
Statement of Facts). 
Nor can the plaintiffs rely upon their magic phrase of 

' ppattern and practice of discrimination" to satisfy the federal 
requirements of Title VII. A plaintiff must allege facts suf- 


ficient such that a court may reasonably infer a pattern and prac- 


tice of discrimination. less the phrase has no meaning whatsoever 


Lite 


but is a catchall to prevent any complaint from ever being dis- 
missed. Thus, if the plaintiffs should complain about a particu- 
lar promotion as being discriminatory, that wrong is not a con- 
tinuing wrong because a promotion is a single act. State Division, 
of Human Rights on complaint of Noble v. University of Rochester, 


et al., supra; Matter of Munger v. State Division of Human Rights, 


32 App. Div. 2a 502; Romano v. Romano, 19 N.Y. 2d 444. Likewise, 


a civil service examination is a single act, or occurrence, having 


a definite time, place and subject matter; but the complaint not- 
' ably lacks any such specificity or collection of one or more such 

acts such as would lend itself to the interpretation of a pattern 
_ and practice of discrimination. As a matter of fact, as pointed 
| out elsewherein this brief, and in response to a memo submitted 
' to the EEOC, several of the named plaintiffs have never even ap- 
plied for positions they Senuieis about not receiving nor taken 

civil service examinations which they allege to be unfair. (See 
| Exhibit D annexed.) Thus, the complaint is barred by the appli- 
cable statute of limitations. EEOC v. Griffin Wheel Co., (1975) 
511 F. 2a 456: Olsor v. Rembrandt Painting Co., (1975) S511 F. 2d 
1226. 


POINT. £1 


THE COMPLAINT FAILS TO STATE A CAUSE OF 
ACTION 
The most basic requirements of jurisdiction standing federal 

questions and other prerequisites to a federal court case accord- 
ing to the Federal Rule of procedure and outlined as defense by 
the Federal Rule of Procedure, Rules 12, 23 and 46 as well as 
Title 42 U.S.Cc., have not been met by the plaintiffs in the instant 
case. The determination of the Equal Employment Opportunity Com- 
mission states that the above named defendants have 


. . « have no pattern or practice of discrimination exists 
with respect to . . . gereral hiring practices." (281) 


and it must be given great weight. Manhart v. L. A. Dept. Water 


(1975) 387 F. Supp. 980; Sale v. Waverly-Schell Roch Board of 
Education (1975) 390 F. Supp. 7384. 

As to the finding of probable cause in promotional practices, . 
there are no specific allegations in the plaintiffs' complaint or 
subsequent pleadings which bear this out, and defendants having 
gone forward with proof as to its testing procedures and posting 
or promotional openings and affirmative action programs (see state- 
Ment of facts p. 3) are enti the inference that these acts 
are proper when the only evidence contra is speculative and sta- 
tistical. Washington v. Davis, supra; Penn v. O'Neill, (1973) 

473 PF. 2d 1029. 

As to the First, Ninth and Fourteenth Amendments as well as 

42 u.S.C. §1981, 1983, a plaintiff needs specific allegations 


showing intentional discrimination. Zichy v. Philly (1975) 393 


athens 


Supp. 338; Washington v. Davis, supra. The Federal Courts have 
frowned on using these sections to circumvent the preferred policy 
of exhaustion of the administrative and other remedies contained 
in 42 U.S.C. §§2000c., et seq.; Kinsey v. Legg (1972) 60 F RD Ql. 
It is painfully obvious that the plaintiffs must satisfy the 
jurisdictional requirements of constitutional and federal law for 


this court to hear the case. Central Mexico Light and Power Com-— 


many v. Munch, 116 F. 2d 85. The general rule is that the presence 


of a federal question is to be determined solely by the substance 
of the plaintiffs' complaint. Downing v. Howard, 62 F. Supp. 6 
aff'd. 162 Ff. Supp. 654; 332 US S16; Alan v. Clark, 22 D. Supe. 
898. And indeed, without such a valid federal question and fed- 
eral jurisdiction there is no basis for entertainment of this 

case in this court. See Moore's Manual, §5.07 and the cases cited 
thereunder. 

Turning again to the lack of jurisdiction of federal court 
in this particular case, it goes without saying that the lain- 
tiffs have failed to establish any federal question under 42 
U.S.C. 1983. The County of Monroe and its Department of Social 
Services cannot be sued under 42 U.S.C. §1983. See Meyer v. 
State of New Jersey, 460 F. 2d 1252 (C.A. Pa., 1972); Meyer v. 
State of New York, 344 F. Supp. 1377 (D.CLN.¥. LO7L)}¢ Barty v. 
Rockefeller, 338 F. Supp 367 (D.C.N.Y. 1972); Shapiro v. State 
of Maryland, 366 F. Supp. 1205 (D.C. Md. 1972); Paulak v. Duffy, 
48 F.R.D. 396 (D.C. Conn. 1969); Cheramic v. Tucker, 493 
§86 (C.A. La. 1974). The second court in its decision of 


Gonzales, et al. v. Lavine, copy annexed, said: 


me te 


“There is no federal-question subject-matter jurisdiction. 

There is no colorable constitutional issue. The basis of 

classification under attack is not shown to be unreason- 

able. Eisen v. Eastman, 421 PF. 2a 560 (2 cir. 1969). 

Russo v. Korkby, 453 F. 2d 548, SG) (2 ein. LS7Z}.* 

Having never been named as defendants before the Equal Em- 
ployment Opportunity Commission, previous to the Title 
-he suit must be dismissed as to defendants James Reed, Frede ick 
Lapple and Gabriel Russo. LeBeau V- Libby-Owens-Ford eo. (1973) 
484 F. 2a 798; Escamilla v. Mosher Steel Co. (1975) 386 F. Supp. 
101: Equal Employment Opportuni-y Commission v. MacMillan Bloedel 
Container Ine. (1974) 503 F. 2a 1086. 

The complaint does not allege facts sufficient to state 


claims upon which relief can be granted. Albany Welfare Rights 


Organization Day Care Center, Inc. v. Schreck, A653) P. 2d)'e20) (2 


ene, I972)\s 


In fact the complaint is devoid of specific allegations as 


ro discrimination at all Dut merely reoeats the magic phrase 


“solicy and practice of discrimination” without saying what defen— | 


dants allegedly did wrong. Initial burden of establishing prima 
facie case is § plaintiffs, aspecially where as here, it is not 
a layman drawing the complaint but a skilled lawyer with a great 
amount of experience 
(1975) 514 RP. 2a 227 

Dozier v. Chupka (1975) 


Plaintiffs have clearly failed to meet even the liberal prima 
Griggs v- puke Power Co. (1971) 401 
as zach allegation of wrong under mitle VII (such 


general, vague and conclusionary) it nas been answered 


~i6— 


By the defendants with no reply by plaintiffs, again failing to 


meet the prima facie test. Napper v. Schnipke (1975) 393 F. Supp. 


319% 


aiy= 
POINT III 


THE PLAINTIFFS IN THIS CASE LACK STANDING 
UNDER FEDERAL LAW 

It is plainly obvious that in any federal case, the require- 
ments of sufficient standing to maintain the actions must be met. 
Any party failing to meet said requirements must of necessity 
have his claim dismissed. One need only examine the plaintiffs’ 
complaint to total failure of each of the parties to es- 
tablish this federal rerequisite. 


Plaintiffs: Linda Gaffney (42-43) 
Michele Cournoyer (46-47) 


‘As to these two white plaintiffs, it is obvious that they do not 


in any way satisfy Title 42 U.S.C. nor do they fit any other 


“constitutional or code provision cited nor is there any such pro- 


vision in federal law for a2 suit i aur £ "embarrassment OL© 
lost opportunities to be supervised by minority employees." In- 
deed, this seems a perversion and contradiction with the thrust 

of the complaint which alleges as its purpose 4 protection of 
minority rights alleged to have been violated where these parties 
‘aye both non-minority and fail to allege any aiscrimination against 
“hemselves. i } pleadings, plaintiff 
Cournoyer by agreement of all parties has requested that she be 
jropped from this action, ad we agree, ana it could be argued that | 
| she should never have been a party plaintiff in the first place 

and neither should plaintiff Gaffney. Ripp V- Dobbs House Inc. 


1972) 366 F. Supo. 205. 


-18— 


Plaintifts: Blackwell (30) weathers (41-42) 


Fuentes (34-35) Diggs (44-45) 
Williams (35-356) Meponald (45) 
Allen (36-37) ware (48-49) 
Silas (38) rerguson (49-50) 
Matthews (40-41) Johnson (50) 
have, by their own admissions, refused 
civil service exams which are 
be discriminatory. All have resigned on their own from the de- 
partment without ever attempting to meet the various tests and/or 
qualification requirements, and in the case of resignation, with- 
out having charged, previous to this vroceeding, any such discri-~ 
mination. There can be no discrimination alleged or complained 
of when the actions or jnactions alleged to be discriminatory are 
the acts of the plaintiffs themselves, the classic federal defini- 
tion of Estoppel. see Moore's Manual, Estoppel. one cannot com= 
plain about the unfairness of the examination if one refuses to 
even take it and clearly the apove enumerated requirements of 


standing and federal court jurisdiction are lacking as to all of 


these plaintiffs. Egual Employment Opportunity Commission v- 


Detroit Edison CO- (1975) Sis fF. 24 301; Washington v- Davis, 


supra. 


plaintiffs: 


These plaintiffs, admittedly now promoted, now refer to qualifica- 
tion requirements which have since been changed to allow their 
promotions as being discriminatory. These paragraphs could be 
struck as being vague and indeed by the plaintiffs having overcome 
any alleged discrimination, they have no right to commence an 


action which alleges "a continuing pattern and practice ope 


“i 


crimination," when by their own allegations they acknowledge that 
as to themselves, the alleged discrimination is ended. Assuming 
arguendo, that said discrimination in the past did exist and 
further that they were not barred by any statute of limitations 
or inapplicability of Title VII, they have not even attempted to 
administratively exhaust their remedies. They must, as a matter 
of law, be struck from these proceedings. Jones v. U.S. Govern~ 
ment Improvement Corp. (1974) 383 F. Supp. 420. 
Plaintiffs: Campbell (21-22) Travis (31-32) 

Harris (19) Robinson (33-34) 

Dobson (23-24) Martinez (47-48) 

Charles (25) Hicks (41) 

Zealy (26-27) Rutherford (43-44) 

Sailes (30-31) 


These plaintiffs all snare in common, that they have at various 


| times, failed a civil service examination and/or educational or 


job qualifications since eliminated. None of the named respon- 
dents can be charged with any inherent discrimination in these 
exams which they had no part in drafting. But even if they could, | 
under current case law, the question of the constitutionality of 
New york State Civil Service Law and the New york State Civil 
Service system has been tested against the Constitution of the 
United States and Title VII successfully. Washington v. Davis, 
142 AD 122, 126 NYS 2d, 1027; Sable v. 
Pinkard, 71 Misc. 2d 126, 335 NY Supp. 2d 34; State Division of 
The city of Schenectady, 75 Misc. 2d 43, 351 NY 
Supp. 290. 
Holmes (27-29) 
Morrison (29) 


Latham (32) 
Banks (22-23) 


«20 


None of these plaintiffs show sufficient exhaustion of administra- 
tive remedies and further none present a federal question or allege 
deprivation under Title VII of the Civil Rights Law as amended in 
1972. Equal Employment Opportunity Commission v- General Electric 
co., 376 F. Supp- 137 
Plaintiffs: Zieglar (18) 

Giil {i7) 

Fitzhugh (19-21) 
These plaintiffs are premature in this federal case since they 
are currently in the middle of litigation before a referee ap- 
pointed by the New york State Division of Human Rights and are 
awaiting trial on essentially the same charges of discrimination 


which are currently alleged before this court. In addition, they 


| have all been promoted to the positions sought long before com- 


' mencement of this suit, Troy v- Shell Oil Co., supra, which is 


now meot. It is only if they fail to get adequate relief that 
they should then seek the wider powers of the federal court. it 
is especially humerous that these individuals who have benefitted 
by provisional appointments and civil service lists should sue on 
the use by Defendants of same as to others. 

Additionai comments should be made as to the New york State 
Civil Service system which is imposed upon the defendants under 
New york State statute and law, and the New york State Civil 
Service Commission, who administers same, none of whom are parties. 
to the proceeding. These are clear vic.ations of Federal Rules 
19 and 21. If the plaintiffs’ theory is a constitutional attack 
upon the use by the defendants of New York State Civil Service 


Taw or the obedience to said State statutes due to the fact tnat 


ma Oe 


a number of the plaintiffs are black, then the court should take 
judicial notice of the opinion in Jackson v. Poston, 40 AD 2d 19, 
on the question of the constitutionality of the Civil Service Law 
referred to and which quoted at length from Griggs v. Duke Power 
co., supra, and especially at pages 430-431 emphasize that a uni- 
form means of selecting individuals was not unconstitutional pro- 
vided fairly applied and bore a reasonable relationship to the 

job in question and rejected any absolute preference for color. 
(See also U.S. v. H. K. Porter Co-, 296 F. Supp. 40) In addition, ' 


-a three judge federal court in Koscherak v. Schmeller, et al., 


formally ruled in favor of the constitutionality of Section 61 of 


| the New york State Civil Service Law in general and the rule of 


‘three in particular. (Opinion annexed) 


a 


In addition, a close examination of the United States Fede- 
ral Civil Service Commission which is : orth in Title V. U.S.C.) 
§$3305 through 3310 indicates that the New york State system 
‘parallels the federal system and is indeed ecnstitutional. Title 
V provides in § 3304 (a) 


“The President may prescribe rules which shall provide as 
nearly as conditions of good administration warrant for one 
open competitive examination for testing applicants in the 
competitive service which are as practical in character and 
as far as possible relate to matters that fairlv test the 
relative capacity and fitness of the applicant for the ap- 
pointment sought." 


Again, Title V provides in §3361 
“promotion - an individual may be promoted in the competitive! 


service only if he has passed an examination or is specifi- 
cally exempted from an exam. . ." 


POENT TV 


i THIS SUIT IS DEFECTIVE BY ITS INCTUSION 
OF IMPROPER PARTIES AND PLAINTIFFS’ 

‘ FAILURE TO NAME INDISP: NSABLE PARTY 

: DEFENDANTS. 


It has been previously pointed out that the lawsuit should be 


~ * 2 : : “4 * 2 
|| dismissed against defendants Monroe County Civil Service Commission, Fred 
{ 


Lapple, Gabriel Russo and James Reed for it is jurisdictional that a defendant 


\\be charged as a respondent before the EEOC before one can commence a suit 


4 


/ against them. LeBeau v. Libby Owens Ford Co., supra; Scott v. University of 


i] 
th 


| Delaware (1974) 385 F. Supp. 937; Escamilla v. Mosher Steel €o. (1975), Supra. 
In addition, a review of the aforesaid complaint in the above entitled case 
{ 


i 
| 
I~ als no specific aliegations of misconduct or wrongful action against any 


‘of the above named defendants. This having been previously pointed out earlier 


| 

i 

leg this brief, it is a precondition to filing a lawsuit that a charge against 
\,3 specific respondent be made with EEOC both by way of notice to the individual 


log the wrongful conduct and also for purposes of conciliation. 


"Summary judgment procedure prescribed in Rule 56 
1 of the Federal Rules of Procedure is a device for 
promptly disposing of actions in which there is 
no genuine issue as to any material facts. In 
many cases, there is no genuine issue of fact, 
although such an issue is raised by the formal 
pleadings. The purpose of Rule 56 is to elimin- 
ate a trial in such cases, since a trial is 
unnecessary and results in delay and expense. 


1! 


"The very object of a motion for summary judgment 
is to separate what is formal or pretended in 

is denial or averment from what is genuine and subd- 
i stantial, so that only the latter may subject a 
Sultor to the burden of a trial.” 


Moore's Manual, pages 1271-1272; Richard v. 
"redit Suisse, 242 NY 347; Burgent v. Union, 
4°, 2a 207, 


Both Rules 20 and 23 of the Federal Rules of Civil Procedure 
require common questions of law in fact and just as Rule 20 (a) of the Federal 
‘Rules requires all persons of a common factual or legal question to join as 
party plaintiffs, so also do the Federal Rules require the joining of ail 
‘common or necessary party defendants. The basis in Federal Rules for this 
requirement is obviously to eliminate multitudinous court proceedings and 


also to fairly and completely try any issue to its final conclusion. 

i 

| 

iH This is especially important in the instant case when both under 
| 


the New York State Civil Service Law and the New York State Social Services Law 


; 


i 

ithe respective defendants Monroe County Department of Social Services and 
} 

HT 

ry 


Honroe County Civil Service Commission are totally and completely under the 
| 


{ 

jabsolute authority of their State agencies. Any questions as to Civil Service 
l 

lpxaminations, all of which in the instant case were State examinations, is 

He hatig within the absolute administration and control of the New York State 
,Civil Service Commission. In addition, any complaint in regard to job title, 


osition or promotions or administration of the Social Services Law is likewise 


ubject to the authority and absolute control of the Social Services Law of 


H 
i 
Pp 
\ 
| 
iB 
| 
‘the New York State Department of Social Services. It is strangely significant 


> 


ithat even under obvious facts that the plaintiffs in the proceeding choose to 


‘ignore and avoid naming such State agencies as party defendants. This is 


especially disadvantageous to the named party respondents in that information 


mecessary for a defense (i.e., consolidation, study, State law and rules, 


i 
} 


i 
ae : : : a . a 
heeas determination, etc.) are essentially within the control of the State 


lagency. 
3 


Normally the rule in Federal Court is not to dismiss a complaint 


simply for failure to name an indispensable party but rather to allow the 


pleadings to be amended to include or to join that particular party. But in 
this particular case, we find a collection of misjoined party plaintiffs 

(who in fact should not be plaintiffs) commencing an action based on general 
conclusionary statements without any specific allegations of wrongdoing 
against the wrong party defendants. This hodzepodge of purported plaintiffs 
and defendants and issues is so confusing as to be impossible to intelligently 
try or prove any uniform cause of action. Rules 20 and 23 of the Federal 
Rules of Procedure specifically prohibit such a collection of issues and 
individuals simply to gain admittance to Federal Court. Smith 


Rockwell Corp. - Tuisa Division, 


|; Jacqueline, 417 U.S. 156. 


Rule 12D when taken with Rule 56 clearly shows thet where the 
complaint fails to allege essential elements and parties for a Federal claim, 
/it must be dismissed. Cook and Nichols Inc. v. Plin 

If this Court rails to affirm the dismissal of this complaint dy Judge Burke, 
, then Rule 56 of the Federal Rules of Procedure, along with the other Federal 
rules and requirements for a complaint have no meaning and the express legi- 
slative intent of the Congress will have been successfully underminded by 


judicial interference. 


POINT V 


FAILURE TO DISMISS THIS DEFECTIVE COMPLAINT 
DEFENDANTS IRREPARABLY WITH NO MEANS OF 
RELIG. 

The defendants in this proceeding have expended hundreds of 
hours of literally dozens of different technical and professional persons' 
time and efforts attempting by all human methods to comply with whatever 
complaints the plaintiffs, EEOC or the Courts have made on them. After three 
| years of exhaustive attempts to satisfy all parties, this suit continues 
/unimpeded, like a giantjuggernaut with a force all its own that costs the 
‘taxpayers of Monroe County thousands of dollars and belies the express intent 


and spirit of the Civil Rights legislation which it attempts to hide behind. 


'The clear Congressional intent of passing all the Civil Rights legislation 


and Constitutional amendments quoted heretofore was the eradication and 
elimination of discrimination against an individual simply because of his 
il race, sex, creed or color. It most certainly was not intended as a windfall 
‘for greedy individuals who with the minimum of effort can exact a dispro- 
portionate cost against named party defendants who, even if vindicated on 
all counts and in every way, would have great difficulty in recovering the 
monetary damages and losses occasioned by such a sham suit. Thus for the 
party defendants in this case their injuries are the direct costs and damages 
‘occasioned by the defense of this sham suit as well as the speculative damages 
and injured reputations of the named defendants in the community.and their 
relations with both minority and majority emplovees and the general public at 
‘large and the intangible injuries of morale and goodwill, which damages though 
sserted as a counterclaim could never really make the defendants whole, if 
‘surt would allow anv recompence despite the defendants’ 


success. 


defendants in this proceeding are clearly disadvantaged in 


view of the disproportionate judicial and administrative leverage that any 


individual, sham plaintiff or not, ca t through the Civil 


slation and the extreme vulnerability of the party defendants <9 more 


Federal pressure regardless of the merit of any particular lawsuit, which 


prime target for judicial blackmail. The Courts 


thus makes these defendants a 


cannot in good conscience allow this to go on. 


CONCLUSION 


For the foregoing reasons the defendant-appellees request this 
Court affirm the decision and order of the lower Court in dismissing plaintiffs' 
complaint and causes of action under the appropriate statutes and for the 


appropriate reasons. 


, Dated: September 10, 1976. 


Respectfully submitted 


WILLIAM J. STEVENS 

Attorney for Defendants 
JOSEPH C. PILATO, of Counsel 
Office and P. O. Address 

307 County Office Building 
Rochester, New York 14614 
Telephone: (716) 428-5280 
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CERTIFICATE OF SERVICE 


I hereby certify that the foregoing Brief of Defendant- 
Appellees was served on the plaintiffs by my causing two copies 


thereof to be mailed to the attorney for the plaintiffs, Emmelyn 


Logan-Baldwin, Esq., 510 Powers Building, Rochester, New york 


14614, this 14th day of September, 1976. 


LeKhLe 


J. STEVENS 
(ave ney for Defendants 
JOSEPH C. PILATO, of Counsel 
Office and P. O. Address 
307 County Office Building 
Rochester, New york 14614 
Telephone: (716) 428-5280 


September 14, 1976 
| Rochester, New york 


Supreme Court Of Ch 
New York held in and 
County of Monroe at tn 
of Justice on the 25th 
November, 1975 


TuE HONORABLE WITMER J. 
JUSELCe 
SUPREME COURT 
STATE OF NEW YORK 


eet eee 


State Division of Human Rights on the Complaint 
af Irvin A. Gill, Complainant 
-vs- Monroe County Department of Social Services, 
let al, Resoondents CU Digs . 
eka eed REE Te RE Te ES HSER RES eee SSR SF MEEKKEERRETE +t ORDER 
State Division of Human Rights on the Complaint 
i! Robert M. Ziegiar, Complainant No. 
i -vs- Monroe County Department of Social Services 13699/73 
et al, Respondents be ? 


Le sm a ol Ne Nl per TE 


Motion having been made by the complainants by novice 


" dated Novenser 12, 1975 for an order to compel aiscovery pursuant 


aa | 


Discovery and Inspection dated September 29, 1975 


mnection witn proceedings 


ignts and 


of complainanss' 
navying duly come on 


eourt on MN yembe y atten res 


‘date of hearing by consent 


i opposition to respondents’ ercss-motions 
‘having appeared by and 


and Charles G. Finch, in support of their cross-motions and 


‘opposition to complainan' nm the court having reed 


‘and considered comolainan iotice of Motion to Compel 
il Discovery and to Enio é Tecum dated November 
:12,-1975 and attached 


' Protective Order and for 


November 17. 2975 an 


an Support of Motion 
: Subpoenas Duces m dat Novem: : ourt a 
= peard argument ounsel for complainant 
. considered the 
court having nas a. ments uired to be produced 


Inspection and by the Subpoenas 


motion te 


is itt 


(STs eee 


FURTHER ORDERED that respondents' motions for protective 


orders, r dismissal and/or denial of complainants’ motions 
are in all respects denied, and it is 
FURTHER ORDERED that respondents shall produce and/or make 


available the Gocuments listed in the Notice of Discovery and 


Inspection dated September 29, :1975 and in the subpoenas duces 


en rn ee ern meee = 


tecum dated Septen 1975 at the offices of complainants’ 


attorney, Emmelyn Logan-Baldwin, 510 Powers Building, Rochester, 


piirenheaboapenyeRnenr eS Ta) 


New York within 90 days of tne entry and service of a copy of 

this order on the attorneys for the péspondeabs, and it is 
FURTHER ORDERED that with respect .to any claim the 

respondents might hereafter make that a particular documert io. 


non-existent such document shall remain ‘under and subject to 
> 


production with complainants, by their attorney, having the aan 


to question the agent of tne respondents, by direct and/or 
cross examination at the public hearing before the New York 
State Division of Human Rights 2s to all facts and circumstances 


of the claim of non-existence. 


Sit vite i Fo 


ey ee 


re Wilmer J. Patlow 
Justice of the Supreme | 
t 
i 
| 
' 
' 
! 
i 
a 


pecenper 1975 


Rochester, New York 


Enter 


Fen 3 


EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 


1 WEST GENESEE STREET 
BUFFALO, NEW YORK 14202 
(716) 842 - 5170 


June , 1976 


Joseph C. Pilato 

Deputy County Attorney 
County of Monroe 
Department of Law 

307 County Office Building 
Rochester, New York 1461 


Dear Mr. Pilato: 


In accord with our conversation today, I am writing to confirm that 
Respondents do have access rights to information in our case files 
pursuant to §83 of the EBOC Compliance Manual (Attachment A). The 
procedure for making a reques’ to see the files or obtain copies of 
items in the files are set oui in 29 C.F.R. §1610.1 et seq. (Attach- 
ment B). 


Sincerely yours, 
ew a a + gh 4 a 
3 da Ney 1 faery ee 


cd 


Kenneth M. Davidson 
District Counsel 
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SECTION 83 
DISCLOSURE OF INFORMATION IN CASE FILES 


83.1 General - Section 709(e) of Title VII makes it unlawful for any employee 
of the Commission to make pablic information obtained by one Commission pur- 
Suant to its general authority to investigate charges of discrimination prior 
to the institution of eny proceeding under Title VII. The Fifth Circuit 

Court of Appeals has held (Kessler v. EEOC 472 F. 2d 1147 (5th Cir. 1973) 

that granting access to such information to charging parties or their attor- 
neys ptior to the institution of a proceeding under Title VII is not "making 
pubiic'" within the meaning of that term as used in section 709(e). 


83.2 Exceptions 


(a) Disclosure of Information in Response to Subpoenas, Demands or 
Order of Courts or Other Authorities - The procedures and policies of this 
section do not apply to disclosures of information From case files in res- 
ponse to subpoenas, demands or orders of courts or other authorities, The 
procedures in sub part B of the Commission's Regulations on Availability of 
Records (29:CFR 1610.30 through 1610.36) are to be foliowed in these circum- 
stances. 


(b) Disclosure of Information When ¢ 
tion - Once a case file has been referred to 
used in litigation to which the Commission 
where the Commission is a party to litigation 
will control disclosures of information and a 5 sting disciosure 
from District Offices or National Programs Divisi NPD) be referred to 
the Office of General Counsel as provided i 
Regulations. 


(ce): “Disclosures: of Information in Case! to Renresentatives of 
Interested Federal, State or Local Authorities - The procedures and policies 
of this section do not apply to disclosures cf information page case files to 
representatives of interested Federal, State or local agencies. Such dis- 
closures are to be made as appropriate and necessary to carrying out the 
Commission's responsibilities under the law in accordance with section 709{b) 
of Title VII and section 1601.20 of the Commission's Procedural Regulations. 
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83.3) Conditions Prec 
disclosed on request to 
conditions: 


(a) In connection with Pending or Contenplated Litigation - information 
in case files may be disclosed: provided that the request is made for the pur- 
pose of reviewing information in the case file in connection with pending or 
contempluted litigation. Access to the informati will not be granted | 
to the expiration of the 180 day period prescribed at section als yCh) 

Title VIL except when the charge has been dismissed c t ed or 
ing party demonstrates a compelling need for i 
of the 180 day period; and 


{b) Persons Requesting Disclosure Must Ag rot to Make the 
Information Public - Information in case files m disclosed only on the 
condition that the persons requesting disclosure a; in writirg mot fo 
make the information obtained public except in the : course oz a civil 
action or other proceeding instituted under Title 


of ZEOC Form 167, Agreement of Rogie 
nm to whom disclosure is made will si 2 06 Form 
of Nondisclosut tie Lock to euaience: 
and provide a complete lone number. 
will be accepted as coliease that conditions 
agreed to by the person requesting disclosure. — Commission 
tive who signs the EEOC Form 167 on behalf of the 
be the District Counsel, District Director or other respo onsibie 
employee in a supervisory position. Retain the original in 
A copy may be provided to the person requesting disclosure 


63.5 Persons to Whom Information in Case Files May be Disclosed - 
information in case files may be disciosed on request, after comply ing 
the expunction requirements discussed in 83.6, to oniy the foi ilowiag 
persons? 


(a) Charging Parties and their attorneys {except as otherwise 
vided in 83.5(c) below): 


grieved persons in cas iles involving Commi. 
and th rreys provided ti 1 zvsons have deen 
status ieved persons pur 1 cti 1601.25 (< 
Sion's } ral de ec tobas | 


(c) Persons or organizations filing on beh 
provided that the aggrieved person has given writ 
person who filed on his or her behalf to act as tl 
agent for this purpose and their attorneys; 


(d) Employees of Commission funded groups such as the 

Legal Defense and Education Fund and Lawyer's Committee for 
Under Law for the purpose of reviewing information in case 

ss of referral to ptivate attorneys 4 


ies, provided that pas condi 


(e) provided that the chargin 


R 
or aggrieved has fi uw! tle VIi; and 


(f£) Any 
actually named 
actually nam 


Advisor in 
professiona 
tne Disctri 
sud- delenat 


Remove any 
witnesses who nave been 


during the course of inv 


class action compleiat, 
complaint as filed in 
order as a class 


ential Materiai 


Ce ace eet OO 


prom 


ise 
estiga 


witnesses are to be clearly 


romised anonymity by " 
y b 


Disclose this Statement’’ 


The confidential witness's n 
Witness” when used on the i 
obscured and the index pele 


Witness" appears on the 
similar procedure is to 
mame or information obt. 


Investigator’ 
prepared by Conml 
which contain tecomm 


ing the case ot Litt 


Litigation O-fices, 
Justice. 


be toll 
ained 


er 


oO 


cs 


@ornd 


a) 
ct 


_® 


agenc Les 
for npaanad 
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Summary; EEOC Form 180, Conciliation Bencfits; Commission and respondent 


( proposals and counter proposals; and all correspondence and any other 

information in the case file similar to that customarily conis ned in 

: the items cited. EEOC Form 153, Invitation to Participate in Settle- 
erat ei ment Discussion, will be disclosed. 


We 83.7 Scope of Disclosure Permitted 


(a) Employer Information Reports (EEO-1) or Other Reports 
Prescribed by the Commission Pursuant to Section 709(c) - ALL reports 
required by the Commission from respondenis covered by Title VII suca as 
Employer Information Report (EEO-1), State and Local Government Informa- 
tion Report (EEO-4) will be disclosed if available in the District Office 
or National Programs Division notwithstanding the fact that these repoxts 
were not actually in the charging party's case file. 


(b) Information in Case Files Obtained from OFCC or Contract 
Compliance Agencies Under the EECC/OFCC Memorandum of Understanding - 
Paragraph 5 of the Memorandum of Understanding between EEOC and OFCC 
signed September 11, 1974 provides as follows: 


"All requests by third parties for disclosure of 
information shall be referred to the agency which 
initially compiled or collected the information”. 


Information obtained from a contract compliance agency or CFCC pursuant 
to this agreement will be disclosed only to those persons entitled to * 
& dieclosure under 83.5 and subject to the conditions in 83.3 and 83.4. 

Requests for this information from persons other than those in 83.5 
should be referred to the agency which initially compiled or collected 
the information in accordance with section 1610.6 of the Commission's 
Regulations and EEOC Order 151 entitled: Disclosure of information 
Under the Freedom of Information Act (but also see 83.2(c}). 


(c) Other Case Files Involving the Same Respondent 


(1) General - The Commission's policy is to cooperate with 
private Title VII litigants and to lend appropriate assistance in 
framing proper court complaints by allowing, when requested, access to 
information in other case files involving the same respondent which are 
available in the same District Office or National Programs Division, 
provided that the information in the other case files is relevant or 
material to the private litigant's case. 

(2) Determining When Information in Other Case Files is 
Relevant or Material - Information in other case files is relevant or 
material when other cxse files contain charges, investigations or 
determinations involving the same basis (e.g. sex, religion, national 
origia, race) with limited exceptions such as when the private litigant’s 
case alleged discrimination in promotion against females and the other 
case file involved a male's claim that he was not hired because of 
respondent's policy of not hiring long haired males. Other case fjles 
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‘may be relevant or material if they involve a different basis only when the 
treatment afforded one protected class is probative of treatmeat afforded 
the private litigant's class (e.g. systemic discrimination against Spanish 
Surnamed Americans is often probative as to treatment accocded blacks aa? 
vice versa). 


Safeguard the identity of Person of Whose Beha 

Made When Disclosing Other Case Files Involving the Same acspon 
Section 1601.6 of the Commission's Procedural Regulations es that the 
Commission shall safeguard and keep confidential the name and address of any 
person on whose behalf a charge is made, When disclosing information in 
other case files involving the same respondent, remove any material which 
would reveal the name or address of any person on whose behalf a charge was 
made including EEOC Form 151, Third Party Certification of Charge {or any 
other document serving the same purpose), the affidavit requir 
in which the person on whose behalf a charge is mace acknowled 
ment or any other documents which contain the name or address 

When constructing the case 

nd 

contains infcrmetion r 
to section 1601.6 of the Commission's Procedural Re 


e 
ing 
° 


(4) District Director or Chief, NPD, Decision as to Relevant oF 
Material is final - Because the policy of aliowing access to information 
in other case files is discretionary on the part the Commission the 
decision of the District Director or Chief, NPD, when made and may 


£ 
not be appealed, However, any District Director or Chi NPD way cecon- 
t 


sider on his or her own motion any decision made 


83.8 Collection and Disposition of Fees for ying fees photocopying 


fe) 
will be assessed or waived in accordance wi 
oOo 


© 
at sections 1610.15 of the Commission's Regu 
i 


h tl sched ees contained 
1 ; 

disposition of fees will be in accordance wit! 
granted access to information in case files wil 
to remove case files from Commission premises exc 

Director or Chief, NPD, may allow a file to bec d away from Commission 
premises if unusual circumstance warrant a safeguards are observed 
to prevent loss or mutilation of the file. Office or National 
Programs Division personnel will photocopy mate : request; however, i 
a request for photocopying involves unusual pro reproduction of 
handling, District Director or Chief, NPD may ui ersons request- 

ing copies to make special izements., Persons grant access are to be 
encouraged to minimize the amount of photocopy .2 5 snission emnioyees 
by first carefully inspecting inrormacion |in Ci file and making 
judicious selection of the 


83:.9'))) Copy of this Section may be Provided to Persons who Sign. BEOC | Porm 
167 = A pauotecopy of this Section will be provided to persons who sign 
an EEOC Form 167 at no cost, 
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SUBPART A—PRODUCTION OR DISCLOSURE 
UNDER 5 U.S. C. 552(a) 


[f] 4110.01] 


§ 1610.1 Definitions. 


(a) “Title VII" refers to Title VII of 
the Civil Rights Act of 1964, as amended 
by Pub. L. 92-261, 42 U.S.C. (Supp. TM) 
2000e et srq. 

(b) “Commission” refers to the Equal 
Employment Opportunity Commission. 

(c) “Freedom of Information Act” re- 
fers to 5 U.S. 552 (Pub. L. 90-23 as 
c.nended by Pub. L. 93-502). 


[{[ 4110.02] 


§ 1610.2 Statutory requirements. 


5 US.C. 552(a) (3) requires each 
Agency, upon request for reasonably de- 
scribed records made in accordance with 
published rules stating the time, place, 
fees, if any, and procedure to be fol- 
lowed, to make such records promptly 
available to any person. 5 U.S.C. 552(b) 
exempts specified classes of records from 
the public access requirements of 5 USC. 
552(a) and permits them to be withheld. 


Co 4940.03) ) 


816103 Purpose and scope. 


This subpart contains the regulations 
of the Equal Employment Opportunity 
Commission implementing § U.S.C. 552. 
The regulations of this subpart provide 
information concerning the procedures 
by which records may be obtained from 
all tional units within the Com- 
Imission. Official records of the Commis~ 
sion made available pursuant to the Te~- 
quirements of 5 U.S.C. 552 shail be fur- 
nished to members of the public only as 
prescribed by this subpart. Officers and 
employees of the Commmission may con- 
tinue to furnish to the public, informally 
and without compliance with the prow 
cedures prescribed herein, information 
ana records which prior to the enact- 
ment of 5 U.S.C. 552 were furnished cus-~ 
tomarily in the regular performance of 
their duties. To the extent that it is not 
prohibited by other laws, the Comurs- 
sion also will make available records 
which it is authorized to withhold under 


§ U.S.C. 552 whenever it determines that - 


such disclosure fs in the public interest. 


q 4110.02 


[G 4110.04] 


§ 1610.4 Public reference facilities und 
current index. 


(a) The Commission will maintain in 
@ public reading area located in the Con- 
mission's library at 2401 E Street NW., 
Washington, D.C. 20506, the materials 
which are required by 5 U.S.C. 552(a) (2) 
and 552(a) (5) to be made available for 
public inspection and copying. The Com- 
mission will maintain and make avail- 
able for public inspection and copying 
in this public reading area a current in- 
dex providing identifying information 
for the public as to any matter which is 
issued, adopted, or promulgated after 
July 4, 1967, and which is required to be 
indexed by 5 U.S.C. 552(a) (2,. The Com- 
mission in its discretion may, owever, 
include precedential materials issued, 
adopted, or promulgated prior w July 4, 
1967. The Commission will also maintain 
on file in this public reading area all 
material published by the Conumission in 
the FrepsaaL REGISTER and currently in 
effect. 

(b) Each district office listed in para- 
graph (c) shall maintain a public read- 
ing room or area which shall contain a 
copy of: 

(1) The Commission’s notices and reg- 
watory amendments which are not yet 
or have never been published in the Code 
of Federal Regulations, 

(2) The Commission's annual reports, 

(3) The Commission’s Compliance 
Manual, 

(4) Blank forms relating to the Com- 
mission’s procedures as they affect the 
public, 

(5) The Commission's Orders (agency 
directives), and 

(6) “CCH Equal Employment Oppor- 
tunity Commission Decisions” (1973) and 
Eniployment Practices Guide (vol. 1), 
Doth published by Commerce Clearing 
House, Inc. 

(c) The Commission’s District Odfices 
are: : 


}. Atlanta District Office, Citizens’ Trust 
Building, 10th Floor, 75 Piedmont Ave- 
nue, NS. Atlanta, Georgia 30303. 

2. Birmingham District Office. 2121—3ta 
Avenue, North, Room 824, Birmingham, 
Alabama 35203. 

3. Charlotte District Officee, 411 North Tryon 
Street, And Floor, Charlotte, North 
Carolina 28202. 

4, Jackson District Office, 203 West Capitol 
Street, 21d Floor, Jackson, Mississippt 
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39201. 

5. Memphis District Office, The Dermona 
Butlding, Suite 1004, 46 North Third 
Street, Memphis, Tennessee 38103. 

6, Miam! District Oftce, Biscayne Terrace 
Hotel, 10th Floor, 340 Biscayne Boule. 
vard, Miami, Florida 33132. 

7. Culcago District Offc:, Federal Building, 
Room 234, 536 South Clark Screei, 
Chicago, Ulinols 60605. 

8. Cincinnat! District Osice, Federal Bulld- 
ing, Room 8525, 550 Mala Street, Cin- 
cinnati, Ohio 45202. 

8. Cleveland District Office, Engineers’ Build- 
ing, Room 402, 12363 Ontarto Street, 
Cleveland, Ohio 44114. 

“ 10. Detroit District Office, Michigan Build- 
ing, Suite 600, 220 Bagley Avenue, Le- 
troit, Michigan 44226. 

11. Indianapolis District Ofice, Federal 
Building, US. Courthouse, 48 East 
Ohio Street, Reom 456, Indianapolis, 
Indians 46204, 

12, Milwaukee District Office, Veterans Ad- 
ministration Building, 342 North Water 
Street, 6th Floor, Milwaukee, Wiscon- 
sin 53202. 

13. Albuquerque District Office, National 
Building, Suite 1717, 505 Marquette 
Avenue, N.W. Albuquerque, New 
Mexico 87101. 

14. Dallas District Office, 400-A Lancaster- 
Keist Shopping Center, Suite 10, Dal- 
las, Texas 75216. 

15. Houston District Office, Paderal Building, 
Room 1101, 2320 La Branch, Houston, 
Texas 77004. 

16. New Orleans District Office, Mfasonic 
Temple Building, Room 1711, 333 St. 
Charles Avenue, New Orleans, Louist- 
ans 70230. 

. San Antonio District Office, 30: Broad- 
way, Suite 200, San Antonio, Texas 
78205. 

. Kansas City District Office, 911 Walnut 
Street, Room 500, Kansas City, Mis- 
sourt 64106. 

. St. Louis District Ofice, Locust Building, 
Room 917, 1015 Locust Street, St. Louis, 
Missourt 63101. 

. Boston District Offce, 150 Causeway 

treet, Boston, Massachusetts 02114. 

. Ruffalo District Office, One West Genesee 
Street, Room 1020, Butalo, New York 
14202. 

. New York District Office, 90 Church 
Street, 13th Floor, New York, New 
York 10007. 

. Newark District Omice, 9 Clinton Streetz, 
3rd Floor, Newark, New Jersey 07102. 

Baltimore District Office, The Rotunda, 
Room 201, 711 West 40th Street, Baltt- 
more, Maryland 21221. 

Philadelphia District CSice, 219 North 
Broad Street, 2nd Floor, Phladeiphia, 
Pennsy!vania 19107. 

. Pittsburgh District Office, Federal Bulid- 
ing. Room 2038A, 1000 Liberty Avenue, 
Pittsburgh, Pennsylvania 15222. 

27. Washington District Owice, 1717 H Street, 
N.W., Buite 400, Washington, D.C. 2c006. 

28. Denver District Oifice, Ross Building, 6th 
FPioor, 1726 Champa Street, Denver, 
Colorado 80202. i 

29. Los Angeles District Office, 1543 West 
Olympic Boulevard, Suite 340, Los An- 
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gelea, Cailfornia 90015. 

S80. Phoenix District Ofice, Greater Arizona 
Savings Building 112 North Central 
Acenue, Suse 601, Phoenix, Arizona 
B5004, d 

St. San Prancisco District Office, 1095 Market 
Street, Room 70t, Jan Francisco, Calt- 
fornia $4103. 

32. Seastie District Office, Time Square Bulld- 
ing, 4th Floor, 434 Olive Way, Seattle, 
Washington 98104. : 


§ 1610.5 Reqnest for records. 


(a) A written request for inspection o> 
copying of a record of the Commissiun 
may be presented in person or by mail 
to the Commission employee designated 
in § 1610.7. Requests must be presented 
during business hours on any workday. 

(b) Each request must contain infor- 
mation which reasonably describes the 
records sought and, when known. should 
contain a name, date, subject matter and 
location for the record requested in order - 
to permit the record to be Promptiy 
located. 

(c) Where a request is not considered 
reasonably descriptive or requires the 
Production of voluminous records, or ne- 
cessitates the utilization of a considerable 
number of work hours to the detriment of 
the business of the Commission, the Com- 
mission may require the person making 
the request or such person’s agent to con- 
fer with a Commission Tepresentative in 
order to attempt to verify the scope of 
the request and; if Possible, narrow such 
request. 

(d) When 2 requested record has been 
identified and is available, the person who 
made the request will be notified (1) 
when and where the record will be made 


‘available and (2) the cost assessed for 


Processing the request. Fees for the proc- 
essing of requests will be made in ace 
cordance with the schedule set forth in. 
§ 1610.15. Checks shall be made payable 
to the Treasurer of the United States. 


7 4110.06 j 


§ 1610.6 Records of other ageneies. 


Request for records that originated in 
another Agency and are in the custody 
of the Commission, will ke referred to 
that Agency for processing, and the per- 
son suomitting the request shall be so 
notified. The decision made by that 
Agency with resnect to such records wili 
be honored by the Commission. 


{ 4118.05 
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§ 1610.7 Where to make request; form. 


(a) A request for any material in a 
district reading room or area as set forth 
by § 1610.4(b) or a request for exisir2 
statistical data, which is not confiden- 
tial, relating to the case processing of the 
district office shall be submitted to the 
Gistrict director in charge of such read- 
ing room or area at the appropriate ad- 
dress listee in § 1610.4(c). 

(b) A district director is authorized 
to grant a request as to those matters 
described in paragraph (a). A district 
director, when granting a request, will 
do so within 10 working days of its re- 
celpt. A district director is not authorized 
to deny a request, Dut shall, if he or she 
believes that good reason exists for not 
disclosing the data requested, immedi- 
ately refer the matter to the General 
Counsel. 

(c) A request for amy record which is 
not available under paragraph (a) shall 
be submitted In writing to the General 
Coumnse}, Equal Enpioyment Opportunity 
Commission, 2401 # Street, NW., Wash- 
ington, D.C. 20508. \ 

(a) A request must be clearly and 
prominently identified as a request for 
information under the Freedom of Infor-~ 
mation Act, If submitted by mail or oth- 
erwise submitted uncer any cover, the 
envelope or other cover must be similarly 
identified. 

(e) When a request is one which by 
nature should properly be directed to the 
General Counsel, such request shall not 
be deemed to have been received by the 
Commission until the time it is actually 
received by the General Counsel, 

(f) Any Commission cificial who re- 
ceives a written Freedom of Information 
request, unless it be a district director 
who fills the request, shall promptly for- 
ward it to the General Counsel. Any 
Commission official who receives an oral 
request under the Freedom of Informa- 
tion Act shall inform the person making 
the request that it must be in writing 
and also inform such person of the pro- 
visions of this subpart. 


7 
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§ 1610.8 Authority to determine. 


The General Counsel, when receiving 
a request pursuant to these regulations, 
shall grant or deny each such reqriest. 


q 4110.07 
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The decision of the General Counsel shall 
be final, subject only to administrative 
review as provided in § 1610.11 of this 
subpart. 


[1 4110.09} 


§ 1610.9 Prompt response. 


(a) The General Counsel shall either 
grant or deny a request for records 
within 10 working days after receipt of 
the request unless additional time is re- 
quired for one of the following reasons: 

(1) ft is necessary to search for and 
collect the requested records from field 
facilities or other establishments that are 
separate from the office processing the 
request; 

(2) It is necessary to search for, col- 
lect, and appropriately examine a volu- 
minous amount of separate and distinct 
records which are demanded in a single 
request; or 

(3) It is necessary to consult with an- 
other agency having a substantial inter- 
est in the determination of the request 
or among two or more components of the 
agency having substantial subject-mat- 
ter interest therein. 

(b) When additional time is required 
for one of the reasons stated in para- 
graph (a), the Genera: Counsel or his 
designee shal] acknowledge receipt of the 
request within the i0-day period and 
include a brief notation of the reason 
for the delay and an indication of the 
date on which it is expected that a de~ 
termination as to disclosure will be forth- 
coming. An extended deadline adopted 
for one oi the reasons set forth above 
pee not exceed 10 additional working 

ys. 
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§ 1610.10 Responses: form and con 
tent. 


(a) When a requested record has been 
identified and is available, the General 
Counsel shall notify the person making 
the request as to where and when the 
record is available for inspection or that 
copies will be availabie. The notification 
shall also advise the person making the 
request of any assessed fees under 
1610.15 hereof. 

(b) A reply denying a written request 
for a record shall be in writing signed by 
the General Counsel and shall include: 

(1) His name and title; 

(i) A reference to the specific exemp- 
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tion under the Freedo:n of Information 
Act authorizing the withholding of the 
record, to the extent consistent with the 
purpose of the exemption, and a brief 
explanaticn of how the exemption ap- 
plies to the record withheld or (il) a 
statement that, after diligent effort, ex- 
isting requested records have not been 
found or have not been adequately ex- 
amined during the time allowed under 
§ 1610.9(a), and that the denial will be 
reconsidered as soon as the search or 
examination is comipicte: (ill) a state- 
ment that the denial may be appealed 
to the Commission within 30 days of 
receipt of the denial or partial denial. 

(c) If a requested record cannot be 
located from the information suprlied, 
or is known to have been destroyed or 
otherwise disnosed of, the person making 
the request shall be so notified. 


[ff 4110.11) 


§ 1610.11 Apneals to the Commission 
from initial denials. 


(a) When the General Counsel has de- 
nied a request for records in whole or in 
part, the person making the request may, 
within 20 days of its receipt, anpeal the 
denial to the Commission. The apreal 
must be in writing addressed to the 
Chairman, 2401 E Street, NW., Wash- 
ington, D.C. 20506 and clearly labeled as 
a Freedom of Information Act appeal. 

(b) The Commission will act upon the 
appeal within 20 working days of its re- 
ceipt, and more rapidly if practicable. If 
the decision is in favor of the person 
making the request, the decision shall 
order records promptly made ayallarle 
to the person making the request. The 
Commission may extend the 20 day pe- 
riod in which to render an appeal for 
that period of time which could have 
been claimed and consumed by the Gen- 
eral Counsel under § 1610.9 but which 
was either not claimed or consumed in 
making the initial determination. 

(c) The Commission's action on an 
appeal shall be in writing signed by the 
Chairman of the Commission. A denial 
in whole or in part of a request on ap- 
peal shall set forth the exemption relied 
on, a brief explanation of how the exemp- 
tion, applies to the records withheld and 
the reasons for asserting it, if different 
from that described by the General 
Counsel under § 1610.10, and that the 
person making the request may, if dis- 
satisfied with the decision on appeal, file 
a civil action in the district in which 
the person resides or has his principal 
place of business, in the district where 
the records reside, or in the District of 
Columbia. 
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(ad) No personal apreararce, oral 
argument or hearing will ordinarily be 
permitted in connection with an appeal 
to the Commission. 

(e) On appeal, the Commission may 
reduce any fees previously assessed. 


{11 4110.13) 


§ 1610.13 Maintenance of files. 


(a) The General Counsel shall main- 
taln files containing all material re- 
quired to be retained by or furnished to 
him under this subpart. The material 
shall be filed by Individual request, in- 
dexed according to the exemptions as- 
serted, and, to the extent feasible, in- 
dexed according to the type of records 
requested. 

(b) The General Counsel shall also 
maintain a file open to the public, which 
shall contain copies of all grants or de- 
Nnials of appeals by the Commission. The 
material shall be indexed as stated in 
paragraph (a). 


g 4110.14 J 


§ 1€10.14 Waiver of user charges. 


(a) Except as previded in paragraph 
(b) the General Counsel shall assess fees 
for the search and, if necessary, dupli- 
cation of records requested. He shall also 
have authority to furnish documents 
without charge, or at a reduced charge, 
where he determines that waiver or re~ 
duction of the fee fs in the public interest 
because furnishing the information can 
be considered as primarily benefiting the 
general public. 

(ob) District directors are hereby au- 
thorized to collect fees for duplication of 
records which are available in the district 
office reading rooms or otherwise made 
available at the district office. District di- 
rectors are hereby authorized to dupli- 
cate such records without charge, or ata 
reduced charge in accordance with the 
criteria of paragraph (a). 


f 1 4110.15 j 


§ 1610.15 Schedule of fces and ox-thed 
of payment for services rendered. 


(a) Except as otherwise provided, the 
following specific fees shall be applicable 
with respect to services rendered to mem- 
bers of the public under this subpart: 

(1) Searching for records, per hour or 
fraction thereof. 

{2) Other factlitative services and in- 
dex assistance minimumcharge. 3.69 


{@ 4113.15 


2115-4 


(2) Copies mace by Xerox or otherwise 
(per page) (maximum of 10 
copies) 
(4) Attestation of each record a3 & 
true copy 
(5) Certification of each record as & 
true copy, under the seal of tha 
agency i. 
(8) For each signed statement of neg- 
ative result of search for record.- 1 00 


(b) While the fees charged for serv- 
ices and copying will in no event exceed 
those as specified in paragraph (a), the 
Commission reserves the right to limit 
the number of copies that will be pro- 
vided of any document or to require that 
special arrangements for copying be 
made in the case of records or requests 


presenting unusual problems of repro- 
duction or handling. 


{1 4110.16] 


§ 1610.16 Payment of fees. 


(a) Unless # person making a request 
under the Freedom of Information Act 
states that he or she will bear all as~ 


sessed fees levied bv mantis: 
searching for an wets coe ch jpn. os 
producing fequested data, sald person 
will be held liabie 
exceed $50.00. Ar 
mission expects 

state 


be assessable not- 
wrthstanding that responsive 
te the request 0 
exempt from disc 

(c) Fees mus 

jssuance of requested..cop 
The Commission will inform the person 
making the request of the eroct amount 
af the assessed fees at the time of giant- 
ing or denying the request. 


[ff 4110.17] 


§ 1610.17 Exemptions. 


(eo) 6U.S.C. 552 exempts from all of its 
publication and disclosure requirements 
nine categories of records which are de- 
scribed in 552(b). These categories in- 
clude such matters as national defense 
ana foreign policy information, investi- 
gatory files, internal procedures and 
communications, materials exempted 
from disclosure by other statutes. in- 


§ 4119.15 


Rules and Regulations 


79 «3-66-75 


formation given in confidence, and 
matters involving personal privacy. 

(b) Section 706(b) of Title VIL pro- 
vides that the Commission shall not make 
public charges which have been filed. It 
also provides that (subsequent to the fil- 
ing of a charge, an investigation, and 
a finding that there is reasonable cause 
to believe that the charge is true) noth- 
ing said or done during and as a part of 
the Commission's endeavors to eliminate 
any alleged unlawful employment prac- 
tice by informal methods of conference, 
conciliation, and persuasion may be made 
public by the Commission without the 
written consent of the parties concerned; 
nor may it be used as evidence in a subse- 
quent proceeding. Any officer or employee 
of the Commission who shall make public 
in any manner whatever any information 
in violation of section 706(b) shall be 
deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined 
not more than $1,000 or imprisoned not 
more than 1 year. 

(c) Section 709 of Title VII author- 
izes the Commission to conduct investi- 
gations of charges filed under § 706, en- 
gage in cooperative efforts with State and 
Jocal agencies charged with the adminis- 
tration of State or local fair employment 
practices laws, and issue regulations con- 
cerning reports and record-keeping. Sec- 
tion (e) of section 709 provides that it 
shall be unlawful for any officer or em- 
ployee of the ion to make public 
in any manier whatever any iniermation 
obtained by the Commission pursuant to 
jts authority under section 709 prior to 
the institution of any proceeding under 

i ch information. Any 

the Commission 

who shall make p in any manner 

whatever any information in violation 

of section 709(e) shall be guilty of a mis- 

demeanor and upon conviction thereof 

shall be fined not more than $1,000 or 
imprisoned not more than 1 year. 

(a) Special disclosure rules apply to 
the case files for charging parties, 2g- 
grieved persons on whose behalf 
has been filed, and entities against whom 
charges have been filed. The special dis- 
closure rules are available in the public 
reading areas of the Commission. Under 
sections 706 and 709, case files involved 
in the administrative process of the Com- 
mission are not available to the public. 

(e) Each executed statistical reporting 
form required under Part 1602 of this 
Chapter, such as Employer Information 
Report EEO-1i, etc. relating to a par- 
ticular employer is exempt from disclo- 
sure to the public prior to the institution 
of a proceeding under Title VII involving 
information from such form. 


© 1975, Commerce Clearing House, Inc. 
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INTERDEPARTMENTAL CORRESPONDENCE 


@ 0. Liz Petty, Social Services - Staff Development 


FROM: Ron Beckwith, Civil Service Personnel 
DATE: July 25, 1974 


SUBJECT: Information requested from your memorandum dated July 18, 1974. 
Please find attached information you requested on the Civil 
Service examination history of the employees within your department. 


If I can assist you further, please do not hesitate to 
contact me. 


RB/d 
Enclosure 


ue 


is An ; 
hae fd u 


Linda Gaffney 


ior Caseworker 
Supervising &xaminer 


Evelyn Fairwell 
Examiner Trainee 


examiner 


Rovella Floyd 


Supervising Examiner 
Certification Supervisor 


Inez Page 


Examiner Trainee 


Annie Hicks 


r Caseworker 


Supervising Examiner 
Certification Supervisor 
Doretha Diggs 

Examiner Trainee 
Examiner 

iarriet Weathers 
Examiner Trainee 
Examiner 

Selma Hatthews 


Examiner Trainee 
Mm . 
examiner 


record 
record 


record 
record 


record 
record 


record 


P-7369 est. 
P-99204 est. 
P-71853 est. 


P-74533 est. 


No 
No 


record of 
record of 


record 
record 


ever applying 
ever applying 


applying 
applying 


applying 
applying 


applying 


4-15-66 Failed 
5-9-68 Failed 
5-7-70 Filed-rejected due 
to resignation before exam 
12-23-71 Failed 
ever applying 
ever applying 


applying 
applying 


applying 
applying 


applying 
applying 


tiarie Fitzhugh 


@ nistrative Caseworker 


Casework Coordinator 

Staff Development Coordinator 
Certification Supervisor 
Certification Coordinator 


Hatnerine Harris 
Supervising Examiner 


Certification Supervisor 


Nichelle Cournoyer 


Resigned 


Irvin Gill 

Casework Coordinator 
Certification Coordinator 
Certification Supervisor 


a strative Caseworker 
f£ Development Coordinator 


Dorothy Dobson 


Senior Caseworker 


Supervising Examiner 
Certification Supervisor 
Grace Rutherford 

Senior Caseworker 
Supervising Examiner 
Certification Supervisor 
Vivian Silas 

Examiner Trainee 
eo” 

Dorot: Latham 


Examiner Trainee 
Examiner 


P-75982 


est. 1-4-73 73.6 


Presently 7th on list 

No record of examination 
No record of examination 
No record of ever applying 
No record of ever applying 


record of ever applying 
record of ever applying 


No record of ever applying 
est. 9-26-73 Did Not Appear 
est. 9-25-73 Did Not Appear 
No record of ever applying 
No record of examination 


P-77201 
P-77202 


P-7369 

P-99204 
P-71853 
P-74533 


P-71853 
P-74533 


est. 4-15-66 
est. 5-9-68 
est. 5-77-70 


llth place on list 


Failed 
Failed 
Failed 


est. 12-23-71 Failed 
No record of ever applying 
No record of ever applying 


est. 5-7-70 


Failed 


est. 12-23-71 Failed 
No record of ever applying 
No record ox ever applying 


record of ever applying 
record of «ser applying 


record of ever applying 
record of ever applying 


Carolyn Taylor 


@..: Examiner No record of ever applying 
Supervising Examiner _ No record of ever applying 


Inez Charles 


Senior Caseworker P-99204 est. 57-9766 Failed 
P-71853 est. 5-7-70 Failed 
P-74533 est. 12-23-71 Failed 

Supervising Examiner P-77200 est. 9-21-73 Failed 

Certification Supervisor No record of ever applying 


Charles Campbell 


Senior Caseworker No record of ever applying 
Certification Supervisor No record of ever applying 
Supervising Examiner — No record of ever applying 
Casework Supervisor P-25-69 est. 10-15-69 Failed 
P-23-70 est. 7-22-70 Failed 
OC=1-73 est. 3-9-72 Failed 
0C-62746 est. 1-4-73 Failed 


a. Jo Travis 


Clerk Grade 2 No record of ever applying 


Rosie Robinson 
Senior Examiner No record of ever applying 


Alice Zealy 


Senior Examiner : No record of ever applying 

Senior Caseworker P-~99204 est. 5-9-68 Failed 
P-71853 est. 5-7-70 Failed 
P-74533 est. 12-23-71 Failed 

Supervising Examiner No record of ever applying 


372. (Monrve Co.) — State 
Division of Human Rights on 
complaint of Barbara Noble, 
Respondent, v. University of 
Rochester and Strong Memorial 
Hospital, Appellants. — Order 
unanimously reversed without 


costs and motion denied in ac- 
cordance with the following 
Memorandum: Appellants ap- 
peal from an order of Special 
Term which granted com- 
plainant’s motion to enforce two 
subpoenas duces tecum issued by 
the private attorney of com- 
plainant Noble and _ which 
determined that the complaint, 
insofar as it charged the pre- 
ferment of Mr. Hill over com- 
plainant, was not barred by the 
one-year period of limitation 
(Executive Law, § 297 [5]). 9 
Complainant Noble is a_per- 
fusionist at Strong Memorial 
Hospital. She alleges that ap- 
pellants unlawfully 
discriminated against her be- 
cause of her sex by appointing 
one Aaron Hill to a position which 
she sought and for which she was 
qualified, that of Chief Per- 
fusionist. Mr. Hill’s appointment 
was effective January 1, 1974. 
The complaint filed with the 
State Division of Human Rights 
on March 3, 1975 charged that 
appellants had unlawfully 
preferred Mr. Hill and had 
engaged in acts of discrimination 
towards women employees 
generally. The Division has not 
made a finding of probable cause 
and the matter is still in the in- 
vestigative stage. § The sub- 
poenas are quashed. A private 
attorney may not issue a sub- 
poena duces tecum during the in- 
vestigatory stage of discrimina- 
tion proceedings. § There is n) 
statutory provision in the 
Executive Law for the issuance 
of subpoenas by private at- 
torneys, although the statute 
provides that the Division may 
issue a subpoena at ‘‘any stage of 
any investigation or proceeding 
before it’’ and may make rules 
with respect thereto (Executive 
Law, § 295 [7]). The Division 
rules permit private attorneys 
representing complainants to 
issue subpoenas as provided in 
the CPLR (9NYCRR 465.10). In 
turn, CPLR 2302 provides that an 
attorney may issue subpoenas in 
administrative proceedings. This 
power to issue subpoenas, how- 
ever, was designed to make 
evidence available at a hearing 
on the merits. Before a deter- 
mination of probable cause, the 
complainant may be represenied 
by an attorney but the matter is 
to be investigated by the State 
Division. Thus, the statute 
provides for various preliminary 
procedures designed to promote 


(2) 


amicable settlements (see 
Executive Law, § 297) and for 
the dismissal of a complaint ‘‘in 
the unreviewable discretion" of 
the Division if it finds that th 

complaint lacks substance. If the 
Division requires preliminary 
information obtainable by 
subpoena, the statute provides it 
with that authority, but before 
the hearing stage the Division 
should be free to work its will 
without interference by the 
complainant’s private attorney, 
and the complainant is not 
permitted to use the subpoena 
power as a discovery device (see 
McKinney's Cons Laws of NY, 
Book 7B, CPLR 2302, David E. 
Siegel, Practice Commentary). 
§ Furthermore, the complaint, 
insofar as it relates to the Hill 
promotion, was filed more than 
one year after the incident and is 
time-barred. The statutory 
limitation is integral to the right 
of relief which the statute 
created. It is not a matter of 
defense. Unless the complainant 
brings the proceeding within the 
one-year period, she has no cause 
of action (Matter of Munger v. 
State Div. of Human Rights, 
32 AD2d 502; and see Romano v. 
Romano, 19 NY2d 444, 447). The 
wrong is not a continuing one as 
Special Term held, because the 
promotion was a single act. 
Mater of Russel! Sage Coll. v. 
State Div. of Human Rights 
(45 AD2d 153, affd 36 NY2d 
985), relied upon by complainant, 
is inapposite. In that case 
complainant, one of tiree 
professors performing equal 
duties, received lesser pay than 
her male colleagues, although 
she had higher qualifications. 
Fach pay check thus became a 
further act of discrimination. In 
this case there was only one 
alleged act of discrimination, the 
appointment of Mr. Hill. His 
higher salary and his continuing 
employment are the result of that 
promotion, not the result of any 
continuing discrimination. The 
complaint insofar as it charges 
appellants with unlawful 
discrimination in the appoint- 
ment of Mr. Hill is dismissed. 
(Appeal from Order of Monroe 
Supreme Court, Boehm, J. — 
Proceeding pursuant to section 
298, Executive Law.) Present: 
Moule, J.P., Cardamone, 
Simons, Mahoney, Dillon. JJ. 
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